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IN THE 


United States Court of Appeals 

fob the District of Columbia Circuit. 


No. 9997. 


FRANCES PEARSONS RUST and ROSALIND RUST, ! 

Appellants, 

v. j 

i 

HARRY LEE RUST, JR., Trustee, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


I 

i 
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Jurisdictional Statement. j 

This is an appeal taken by Frances Pearsons Rust andj 
Rosalind Rust, both of the District of Columbia, under thej 
provisions of the District of Columbia Code (1940) Sec-i 
tion 17-101; and Rule 10(a) of this Court, from a summary 
judgment of the United States District Court for the Dis- 


0 


j 

_L 
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trict of Columbia (App. 18), entered June 18,1948 in favor 
of appellee, on his motion therefor (App. 18). 

This proceeding was instituted by Harry Lee Rust, Jr., 
trustee, in view of a direction and request (App. 13) by 
the present appellants that their trust be terminated, for 
instructions as to whether it should be terminated and its 
principal paid over to their designee, as the corpus of a 
new trust created by them. An answer and cross-complaint 
(App. 14) was filed by the defendants, appellants here, to 
which the plaintiff, appellee here, made reply (App. 16). 
Separate motions for summary judgment were filed by each 
party (App. 17, 18). Notice of Appeal was filed July 16, 
1948 (App. 19), and the Record was filed in this Court on 
August 24, 1948. 

Statement of Case. 

The appellant, Frances Pearsons Rust, the former wife 
of Gwinn W. Rust, the settlor, is the income beneficiary of 
a trust created by him on the first day of February, 1930 
(App. 9-12), for the purpose of carrying out his legal obli¬ 
gation to support his divorced wife and their daughter 
during her minority. It was established pursuant to the 
terms of a separation agreement dated October 1, 1929, 
between said Gwinn W. Rust and appellant, Frances Pear¬ 
sons Rust (App. 6-9). The appellant, Rosalind Rust, as 
the sole heir at law and next of kin of the settlor, is the 
remainderman. In the separation agreement Gwinn W. 
Rust was obligated to pay Frances Pearsons Rust $350.00 
a month “so long as she remains unmarried” and $150.00 
a month for the support and maintenance of Rosalind Rust, 
until she should arrive at the age of 21 years or marry. 
(App. 7, 8). The separation agreement also provided that, 
in the event either of the parties obtained a decree of di¬ 
vorce, said Gwinn W. Rust would create this trust, of which 
the appellee Harry Lee Rust, Jr., his brother, now is the 
surviving trustee. (App. 9). 


% 
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Frances Pearsons Rust and Gwinn W. Rust were di-j 
vorced on the 27th day of January, 1930. The trust in-; 
strument provided that any balance of the income remain¬ 
ing after the payment of the amounts of $350.00 and $150.00 
respectively should be paid over and distributed to thej 
settlor, Gwinn W. Rust. (App. 11, Par. 2). It further pro-j 
vided that the trust should continue during such period as| 
was necessary to comply fully with said payments; and 
that, upon termination, the trust estate should be conveyed 
to the settlor, if living, otherwise to his executors, adminis¬ 
trators or assigns. (App. 11, Par. 3). Gwinn W. Rust died 
intestate on February 17,1933, leaving the appellant, Rosa-1 
lind Rust, his sole heir-at-law and next of kin. Rosalind 
Rust became 21 years of age on November 30, 1946; and 
subsequently, on the 21st day of June, 1947, she assigned 
to her mother, the appellant, Frances Pearsons Rust, all 
of her right, title, and interest in and to the income of said 
trust (App. 13, 14). Thereafter, the appellee, Harry Le6 
Rust, Jr., paid all of the income of said trust to the ap^ 
pellant, Frances Pearsons Rust. 

By written instrument dated April 30, 1948, Rosalind 
Rust and Frances Pearsons Rust, elected to terminate the 
trust and directed Harry Lee Rust, Jr., as surviving trus* 
tee, to transfer and deliver the principal of the trust estate^ 
on or before May 13,1948, to Esterbrook and Company, for 
the account of the F & R Trust, which had been created 
by them (App. 13,14). On May 5,1948, the appellee, Harry 
Lee Rust, Jr., filed his complaint for instructions (App. 
2-14). The appellants filed their answer and cross-com¬ 
plaint on May 12, 1948 (App. 14-16). Reply to the cross 
complaint was filed by the appellee May 18, 1948. (App. 
16, 17). The appellants filed their motion for summary 
judgment on May 26,1948 (App. 17,18). The appellee filed 
his motion for summary judgment May 27, 1948 (App. 18). 
The summary judgment was entered June 18, 1948 direct¬ 
ing that the appellee “shall continue to administer said 
trust until the same is terminated in accordance with the 

j 

i 

i 

i 
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provisions of the trust indenture dated February 1,1930”; 
(App. 18, 19), i.e., until Frances Pearsons Rust dies or 
remarries. 

Statement of Points. 

The trust was the outgrowth of contractual negotiations 
between the husband and wife to make specific the general 
obligation imposed by law upon Gwinn W. Rust to support 
Ms wife and child. It not only secured to the appellant, 
Mrs. Rust, her rights under the separation agreement in 
the event of divorce, but enlarged them so as to provide 
her with an income after the death of her husband. The 
provision of the separation agreement for the creation of 
tMs trust in the event of divorce, constituted an inducement 
for the wife to obtain the divorce, or, if one was sought by 
her husband, not to contest it. 

The trust instrument contains no spendthrift clause and 
no clause leaving any discretion in the trustee as to the 
payment of the income of the trust fund. 

The question in the case is whether the appellants, 
Frances Pearsons Rust and Rosalind Rust, who are respec¬ 
tively the income beneficiary and the remainderman, who 
are the only persons with any beneficial interest in the 
fund, who have no incapacity, and both of whom consent 
to and request termination of the trust, should be denied 
the right to terminate it and establish a new one upon their 
own terms and with trustees of their own selection. 


S 


main 


ary of the Argument. 


The beneficiaries “can compel the termination of the 
trust”, where they all consent, where none of them is under 
an incapacity, and where its continuance is not “necessary, 
to carry out a material purpose of the trust”. (Phrases 
quoted are from Restatement, Trusts, Sec. 337). 

Only one reason is given, in the District Court’s sum¬ 
mary judgment for the plaintiff for its granting of the 
plain tiff-trustee’s motion therefor and ruling that he “shall 


continue to administer said trust • • •.” Such reason is| 
that the Court had “concluded that all of the purposes of 
the trust created by Gwinn W. Rust on the 1st day of 
February, 1930, have not been fully performed, • • 
(App. 18). All the beneficiaries, namely the two appellants^ 
have consented to, and requested, the termination of the 
trust; and neither of them, at the time of such request was, 
nor now is, under any incapacity. 

Therefore, this request should be granted unless the con¬ 
tinuance of the trust is necessary in order to carry out any 
of its material purposes; that is to say, unless this Court 
finds that the District Court was justified in holding, in 
effect, that there was at least one material purpose of thfe 
trust which has not been fully performed. 

It is entirely obvious that some of the trust’s purposed 
have been fully performed, such as support of the daughter 
during minority and assuring the father of his right to see 
her. There are only two purposes which appellants are 
able to surmise may have been in the trial Court’s min d as 
possible purposes of the trust which he “concluded” hall 
“not been fully performed”. Such two possible purposes 
unperformed are: (1) That one of the purposes of Gwinn 
W. Rust in establishing the trust was to restrain his former 
wife from remarrying; and (2) That the trust was, pi 
effect, a spendthrift trust 

1. There is nothing in the trust instrument, nor else¬ 
where in the record, to indicate that the settlor really had 
any desire to prevent or restrain his former wife from 
marrying again. He simply recognized the legal principle 
that, if she did, it no longer would be his duty or obligation 
to provide support for her, but the duty of her new bus- 
band; and accordingly he provided, in that event, that the 
interest of his former wife in the trust should terminate; 
and, if his daughter was of age, that the principal and Jill 
accumulated income, if any, should be transferred and 


conveyed to the settlor, himself, “if living; 
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his executors, administrators or assigns freed and dis¬ 
charged of any and all trusts.” (App. 11, Par. 3). 

2. There is nothing to indicate that Gwinn W. Rust, in 
establishing the trust, purposed that it should be a spend¬ 
thrift trust The only possible basis in the trust instru¬ 
ment itself for such a contention is that the payments to 
his former wife were to be made monthly. Such a pro¬ 
vision is entirely different from a provision for a post¬ 
poned legacy until the beneficiary shall have attained a 
certain age. These provisions the Courts have upheld 
where the trust benefits were gifts from one person to an¬ 
other. There is no provision in the trust instrument (App. 
9-12) that the monthly payments were to be made to Mrs. 
Rust “for her maintenance and support”. This phrase 
is found only in the separation agreement and is one which 
appears in practically all agreements of this character. 
Even if these words did appear in the trust instrument 
itself, they would not make it a spendthrift trust but would 
merely serve to show the motive of the settlor. Griswold, 
Spendthrift Trusts (2d Ed. 1947) Sec. 433, p. 510. 

Since there is no material and lawful purpose of the 
trust remaining unperformed, it is the clear duty of the 
Courts to authorize and direct the termination of this trust, 
all the beneficiaries having so requested. 

Argument. 

The rule of law, that all the beneficiaries of a trust may 
terminate it when its further existence is not necessary to 
carry out any of its material purposes, is no longer con¬ 
troverted. It is thus phrased in the Restatement of the 
Law of Trusts: 

Sec. 337. Consent of Beneficiaries. 

“(1) Except as stated in subsection (2), if all of 
the beneficiaries of a trust consent and none of them 
is under an incapacity, they can compel the termina¬ 
tion of the trust. 
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(2) If the continuance of the trust is necessary to 
carry out a material purpose of the trust, the bene¬ 
ficiaries cannot compel its termination.’’ Restatement, 
Trusts, Sec. 337. j 

I 

The United States Supreme Court has approved this sec¬ 
tion of the Restatement, by saying: 

“The general rule is that all parties in interest may 
terminate the trust.” Helvermg v. Helmholz, 296 U. S, 1 
93, 97, 56 S. Ct. 68, 70. 

In a footnote at this point, the Supreme Court’s 
opinion cites: Restatement of the Law of Trusts* 
Secs. 337, 338. 

The Supreme Court did not touch on the matter of 
whether the material purposes of the trust had been 
fully performed, because there was no issue of that kind 
then before it. ~ j 

! 

Continuance of the trust here in question is not necessary 
in order to carry out any of its material purposes. 

The cases in which the right of termination by the bene¬ 
ficiaries has been denied, on the ground that continuation 
of a trust is necessary to carry out a material purpose of 
the settlor, are those in which the trust imposed upon the 
trustee some duty more than paying income to one bene¬ 
ficiary for life and distributing principal to another bene¬ 
ficiary upon the death of the first beneficiary. The deci¬ 
sions which deny the right of termination, upon request of 
all the beneficiaries, are cases in which the settlor intended 
to create a spendthrift trust, or to delay distribution of 
principal until the beneficiary should arrive at a certain 
specified age, or where the settlor wanted the income paid 
in a certain manner, or wanted the trustee to have discre¬ 
tion in the payment of income either to, or for the support 
of, a beneficiary. 

Even in such cases, the English courts have been inclined 
to permit termination with the consent of all of the bene- 
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fieiaries. The American exception (but an exception de¬ 
clared only in respect to postponed legacies, where a 
material purpose of the trust has not been fulfilled), to the 
general rule which has been adopted in the Courts of the 
District of Columbia, has its origin in the Massachusetts 
case of Claflin v. Claflin, 149 Mass., 19, 20 N. E. 454. In 
that case the testator had left all his property to his son, 
distribution to be made in varying amounts at different 
ages as the son grew older. The court, basing its decision 
on the ground that a testator may do what he likes with 
his own money, held that he may restrict alienation so long 
as the restriction is not against public policy. The court 
said: 

“This court has ordered trust property to be conveyed 
by the trustee to the beneficiary when there was a dry 
trust or when the purposes of the trust had been ac¬ 
complished, or when no good reason was .shown why 
the trust should continue, and all the persons inter¬ 
ested in it were sui juris and desired that it be ter¬ 
minated; but we have found no expression of any 
opinion in our reports that provisions requiring a 
trustee to hold, and manage the trust property until 
. the beneficiary reached an age beyond that of 21 years 
are necessarily void if the interest of the beneficiary is 
vested and absolute.* * *” (Italics supplied). Claflin 
v. Claflin, 149 Mass. 19, 22, 20 N. E. 454. 

In the case at bar, no good reason can be shown why the 
trust should continue. The trust is not a spendthrift trust. 
There is no express or implied purpose to delay distribu¬ 
tion until the remainderman reaches a certain age. No 
discretionary power remains in the trustee. Furthermore 
the trust is not a testamentary trust; nor is it a trust volun¬ 
tarily created by a settlor. It was contractual in origin, 
having been made pursuant to a provision in a separation 
agreement that such a trust should be established in the 
event of divorce. 

The settlor was not graciously looking out for the pro¬ 
tection of his divorced wife until she remarried. He was 
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limiting her interest in the trust, of which he then was the j 
remainderman. Obviously, under these circumstances, the ! 
settlor, if living, and the former wife could terminate the j 
trust. Clearly, his daughter, who has succeeded to his i 
entire interest in the trust, has the same right to join with ! 
her mother in compelling termination of the trust and the i 
District Court erred in denying them this right. 

All the material purposes of the trust have been accom- I 
plished. The child is now of age. The father has died and 
the child has inherited his interest (a) in the remainder 
and (b) in the income in excess of $350.00 per month. 

As a practical matter, even the incidental restraint, if j 
such was intended, on the wife’s remarriage has been re- j 
moved; for the daughter, now of age, has assigned all the j 
income of the trust to her mother for life, without such 
restriction. 

Where, as here, the income is payable to one beneficiary 
for life, and the remainder is then distributed to the other, 
the two beneficiaries are entitled to termination. 

The Restatement of the Law of Trusts shows, under Sec. 
337 above quoted, the following: 

“Comment: 

“a. General ride. The beneficiaries of a trust, if all | 
consent and none is under an incapacity, can compel; 
its termination if the continuance of the trust is not i 
necessary to carry out a material purpose of the trust, I 
although the period fixed by the terms of the trust for j 
its duration has not'expired. On the other hand, even j 
though they all consent, they cannot compel the ter-! 
mination of the trust if its continuance is necessary to j 
carry out a material purpose of the trust. 

• • • 

! 

“f. Successive beneficiaries—purposes accomplished, j 
The mere fact that the settlor has created a trust for| 
successive beneficiaries does not of itself indicate that 
it was a material purpose of the trust to deprive the i 
beneficiaries of the management of the trust property; 
for the period of the trust. If a trust is created for 


i 
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successive beneficiaries, in the absence of circum¬ 
stances indicating a further purpose, the infer¬ 
ence is that the only purpose of the trust is to give 
the beneficial interest in the trust property to one 
beneficiary for a designated period and to preserve the 
principal for the other beneficiary, and if each of the 
beneficiaries is under no incapacity, and both of them 
consent to the termination of the trust, they can can- 
pel termination of the trust. • • •’» (Italics supplied). 

The cases in this jurisdiction are not in conflict with 
that rule. 

This Court has said that: 

“It is well settled law that a sole beneficiary, or sev¬ 
eral or successive beneficiaries—all of whom consent 
and none of whom suffer from disability—may direct 
that the performance of the trust be arrested, modified 
or even extinguished. The applicable rule has been 
well stated by the Supreme Court of Appeals of Vir¬ 
ginia as follows: 5 1 Where the persons entitled to the 
whole beneficial interest are in esse and sui juris, it is 
one of the first duties of a trustee to execute such con¬ 
veyances of the legal estate as the cestuis que trustent 
shall direct. 7677 (Italics supplied). Washington Loan 
& Tr. Co. v. Colby (12-18-39) 71 App. D. C. 236, 108 
F. (2d) 743, 746. 

Note 5: Rowley v. American Trust Co.: 144 Va. 375, 
382, 132 S. E. 347, 349, 45 A. L. R. 738. 

Note 6 above says to compare these cases: 

Shelton v. King, 229 U. S. 90, 33 S. Ct. 686; and Mc¬ 
Donald v. Fulton Tr. Co. 71 App. D. C. 36,107 F. (2d) 
237, where the courts refused to terminate trusts upon 
requests of beneficiaries; but in each of which cases 
the settlors had directed that enjoyment of the benefits 
of the trust res should be postponed. 3 Scott, Trusts 
(1939) Sec. 337.3; Restatement, Trusts (1935) Sec. 
337(2); Compare Same Sec. 342(2). 

This Court, in an early opinion, stated that “Where the 
instrument creating the estate contains no restriction or 
limitation on the power of distribution she [the benefici- 


ary] may dispose of it.” Merchant v. Cook, 7 App. D. 0. 
391, 403. | 

The chief cases in the District in which termination has 
not been permitted (but which clearly are distinguishable 
from the instant case) are the following: Morrow v. Ap¬ 
ple, 58 App. D. C. 171, 26 F. (2d) 543, and McDonald i 
Fulton Trust Company of New York, 71 App. D. C. 36,107 
F. (2d) 237. 


In Morrow v. Apple, payments were to be made by the 
trustee “in his best judgment and discretion”. Denial of 
the right to terminate was on the ground that the bene¬ 
ficiary had no absolute right either to income or to prin¬ 
cipal. The case is cited, “Scott on Trusts”, Section 155, 
as one involving a discretionary trust. 

A summation of the Court’s holding, in McDonald v. Ful¬ 
ton Trust Company , is that the testator clearly intended 
that distribution should not be made to the beneficiaries 
before the age of thirty. The decision says that the courts 
are in conflict as to whether termination may be denied 
where the trust is not a spendthrift trust, but that the 
Court is bound by Shelton v. King, 229 U. S. 90, 33 S. Ct. 
686. However, in view of the fact that the present appellee 
cited the McDonald case in a memorandum in the Districjt 
Court, as though he believed it favorable to his contention, 
it seems desirable to analyze it more fully here. 

In the McDonald case, this Court pointed out that while 
both of the appellants were of age neither had reached thte 
age of 30 and that their premise that the testator’s purpose 
in creating the trust had been accomplished at the death oif 
James, Jr. was erroneous. The court said: 


“Clauses M and N of the will [which had create^ 
the trust] show that the testator sought to provide a 
trust for his grandchildren until they should react 
thirty, whether or not James Jr. should die in the 
meantime. * • • 

' 

“The Courts are sharply divided on the question 
whether they will terminate a trust, which is not a 
spendthrift trust, when some of its purposes are not 
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yet fulfilled, but all the beneficiaries are of full age 
and sound mind and have petitioned for the distribu¬ 
tion of tbe trust property. 4 Bogert, Trusts and Trus¬ 
tees, Sec. 1002, p. 2933. Tbe law of the District of 
Columbia is settled, adversely to termination, by 
Shelton v. King, 229 U. S. 90, 33 S. Ct. 686, 57 L. Ed. 
1086.’ ’ McDonald et al v. Fulton Trust Co. of New 
York, et al (8-21-39) 71 App. D. C. 36,107 F. (2d) 237, 
238. 

We must not lose sight of the fact that the only situation 
in which the Court was saying that “the law of the Dis¬ 
trict of Columbia is settled” is in case of a trust “when 
some of its purposes are not yet fulfilled”. 

In Shelton v. King, 229 U. S. 90, 33 S. Ct. 686, which arose 
in the District of Columbia, the testatrix had given to three 
persons, children of her cousin, legacies of $25,000 each. By 
a codicil, she had provided that trustees should hold these 
legacies in trust until a specified one of the beneficiaries 
reached the age of twenty-five years. The Supreme Court 
said, at page 95 (S. Ct. p. 687): 

“If the testatrix saw fit to have this fund accumulate 
in the hands of trustees and thereby postpone enjoy¬ 
ment of her gift, why shall her will be disregarded?” 

The Court, in that case, cited Clafiin v. Claflin, supra, where 
the testator had provided for distribution to be made of 
varying amounts at different ages, as his son grew older. 
The court there affirmed the rule that all the beneficiaries, 
if competent and of age, may compel termination where no 
good reason is shown why the trust should continue. 

None of the cases cited by the text writers for the propo¬ 
sition that a trust is not terminable by a beneficiary where 
it is created for the support of the beneficiary, go beyond 
trusts in which the trustee has discretion with respect to the 
amount of payment or discretion to pay the income either 
to “or for the support of” the beneficiary. 

In the instant case, the trustee could not have been called 

✓ 

to account if he had complied with the wishes of the bene- 
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ficiaries. The Supreme Court in Shelton v. King, supra ,j 
pointed out that, even where the purposes of a trust have! 
not been accomplished, the trustee would be protected, byi 
discharge, from the beneficiaries, saying, at page 94 (p. 687 
of S. Ct.), that 

“No other person has any interests in them, and if the 
trustees should disregard time of payment and pay| 
over to each legatee his or her legacy when they are| 
competent to give a valid discharge, there would be no 
one who could call them to account. But the trustees, 
having regard to the express wish of the testatrix, have 
refused to terminate the trust, * * *” 

| 

The trustee in the case at bar has no such excuse. There isj 
no express wish of the settlor, Gwinn W. Bust, that he orj 
the successor to his interest should not receive the principal! 
before a certain date or before attaining a certain age.j 
There is also no express wish of the settlor in this case that 
the trust income be paid, in the discretion of the trustee, fotf 
the support of Frances Pearsons Bust throughout her life 
whether or not she should be willing to terminate the trust.! 

An important and, as we believe, the controlling differ^ 
ence, between the Shelton v. King opinion and the instant 
case, is shown where the Supreme Court explains what 
seems to be the underlying reason or basis of that decision*! 
The Court quoted extensively from one of its earlier deci4 
sions; and, in introducing that quotation, stated: 

“In the leading case of Nichols v. Eaton, 91 U. Si 
716, 727, 23 L. ed. 254, 257, Mr. Justice Miller, speaking 
of the unanimous voice of this court, said : • • • 

“Nor do we see any reason, in the recognized nature 
and tenure of property and its transfer by will, why 4 
testator who gives, who gives without any pecuniary 
return, who gets nothing of property value from the 
donee, may not attach to that gift the incident of con T 
tinned use, of uninterrupted benefit of the gift, during 
the life of the donee. • * *” Shelton v. King, 229 U. S; 
90, 33 S. Ct. 686, 689. 


i 
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Note that the Supreme Court, itself, emphasizes the word 
‘ ‘gives” in describing the rights and powers which should 
inure to a person who gives his property to another, that is 
to say, he has a right to give a limited estate in the property 
to “the object of his affection”. Obviously, these reasons 
do not apply where an ex-husband is doing what the law 
demands of him in providing for his divorced wife. Where 
the reason fails, the rule also fails. The trust now being 
administered stands on an entirely different basis from the 
usual trust created out of the bounty of the giver through 
the instrumentality of a will. 

It is obvious, from the circumstances under which this 
trust was made and from the separation agreement under 
the terms of which Gwinn W. Rust was required to establish 
the trust, that the settlor’s purpose was not solicitude for 
* the income beneficiary, but rather payment of a minimum 
amount to her in discharge of his obligation; the continua¬ 
tion of the payments being subject to conditions which have 
now become wholly immaterial in view of the death of the 
settlor, the coming of age of his child, and the assignment 
by that child of a life interest in all the income of the trust 
to the mother without restriction relative to her remarriage. 

This trust was drafted in contemplation of divorce and 
was established shortly after the decree of divorce was 
entered. In view of the provision that the income to Mrs. 
Rust would cease upon her remarriage, there would seem 
to be no intent to protect her. The intention, if any, be¬ 
yond that of the necessities of a negotiated settlement, was 
to see that the principal should revert to the settlor or his 
estate as soon as possible. 

There is nothing in the record to indicate that the trus¬ 
tee’s refusal to turn over this fund was due to any duty 
imposed by the settlor. 

In this case, as the result of the assignment by the 
daughter, the income of the trust fund is payable, without 
condition, to Frances Pearsons Rust and, upon her death, 
the principal is payable, in toto and without condition, to 
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_ * 

Rosalind Rnst as remainderman. They have elected to 
terminate the trust and to establish a new one and there 
is no reason why the court should permit the trustee to 
retain control of their property. 

In our effort, to determine what may have been in the 
mind of the District Court as an unperformed material pur¬ 
pose of the trust here in issue, we have given attention to! 
whether the settlor might have intended, by the indenture 
of trust, to create a spendthrift trust; and to whether he 
did so by the terms used. We were forced to conclude that 
he did not so intend; and, even if he had thus intended, he j 
did not use apt words to accomplish such a result Thej 
authorities in this respect leave no room for doubt. In re-j 
spect to the underlying basis for spendthrift trusts, we findj' 
this statement: 

“The law rests its protection of what is known as; 
a spendthrift trust fundamentally on the principle of! 
cujus est dare , cujus est disponere. [“The giver of a 
a gift has the right to regulate its disposal.” 17 C. Xj 
391, n. 62.] It allows the donor to condition his bounty! 
as suits himself so long as he violates no law in so 
doing. When a trust of this kind has been created, the 
law holds that the donor has an individual right of 
property in the execution of the trust; and to deprive 
him of it would be a fraud on his generosity. For thd 
law to appropriate a gift to a person not intended 
would be an invasion of the donor’s private dominion.’? 
In re Morgan's Estate , 223 Pa. 228, 72 A. 498, 499,132 
Am. S. R. 732, 25 L. R. A. N. S. 236. 

i 

I 

In a spendthrift trust, the intention to create it must be 
clearly apparent from the language of the entire instru¬ 
ment. Dieke v. Dieke, 182 Ill. App. 13 (which involved a 
will); Bruceton Bank v. Alexander , 83 W. Va. 573, 98 S. E. 
804. 

There seems to be no qualification of the principle that 
clear and unequivocal language is necessary to create a 
valid spendthrift trust. Flanagan v. Olderog, 118 Neb. 745, 
226 N. W. 316. | 
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Even in wills, a provision for a trust to pay income, with¬ 
out more, is not a spendthrift trust. Butler County Nat. 
Bank v. MacMullen, 292 Pa. 556, 141 A. 484; McCurdy v. 
Beliefonte Trust Co., 292 Pa. 407, 141 A. 247; Nunn v. 
Tztche-Goettinger Co. (Tex. Civ. App.), 196 S. W. 890, af¬ 
firmed (Commn. App.) 245 S. W. 421. 

The strength of the principle, that express words to that 
effect are required in order to create a spendthrift trust, 
is indicated in this statement of the law: 

“While one may by his will place his property in 
trust for the benefit of another, in such manner as to 
make it beyond the reach of creditors of such other 
• • • the presumption is to the contrary, unless such 
restriction is made in express words, or is plainly mani¬ 
fested from the will.” First Nat. Bank v. Burns (Mo. 
App.), 199 S. W. 282, 286. 

In Maryland, it has been held that a spendthrift trust was 
not created by a will bequeathing money in trust to pay a 
stated sum per annum from the net income to the testator’s 
widow for her life, and providing that any deficiency, after 
deducting administration expenses, should be paid from 
the corpus until exhaustion of the principal. Manders v. 
Mercantile Trust & Deposit Co., 147 Md. 448,128 A. 145. 

Conclusion. 

On the facts and the law, these beneficiaries are entitled 
to termination of the trust and to management of the fund 
of which they alone are the equitable owners; and the judg¬ 
ment of the District Court should be reversed. 

Respectfully submitted, 

William P. MacCracken, Jr., 

E rrett G-. Smith, 

Attorneys for Appellants, 

1152 National Press Bldg., 
Washington 4, D. *C. 

Raymond P. Baldwin, 

Of Counsel. 
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1 Filed May 5 1948 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 1858-48 

Harry Lee Rust, Jr., Trustee, 1001 - 15th Street, N. W. 

Washington, D. C., Plaintiff 

v. 

Frances Pearsons Rust, 2231 Bancroft Place, N. W., 

Washington, D. C. 

and 

Rosalind Rust, 2231 Bancroft Place, N. W., Washington, 

D. C., Defendants 

Complaint for Instructions to Trustee 

The Complaint of Harry Lee Rust, Jr., trustee, respect¬ 
fully represents to the Court: 

1. That the plaintiff, Harry Lee Rust, Jr., is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, and brings this suit as surviving trustee under the In¬ 
denture of Trust hereinafter fully set forth. 

2. That the defendant, Frances Pearsons Rust, is a citi¬ 
zen of the United States and a resident of the District of 
Columbia, and is sued herein in her own right as the in¬ 
come beneficiary of said Indenture of Trust; that the de¬ 
fendant, Rosalind Rust, is a citizen of the United States 
and a resident of the District of Columbia, and is sued 
herein in her own right as the sole heir-at-law and next 
of kin of Gwinn W. Rust, deceased. 

3. That on or about the first day of October 1929, 

2 the said Gwinn W. Rust and his wife, the said Fran¬ 
ces Pearsons Rust, entered into a Separation Agree¬ 
ment which provided, among other things, that the parties 
thereto would continue to live separate and apart from each 
other; that the care and custody of their infant daughter, 
Rosalind Rust, should be committed to the mother, the said 
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Frances Pearsons Bust, with the right in the father to visit 
and to have custody of said daughter at certain times; that 
the said Gwinn W. Rust would pay to the said Frances i 
Pearsons Rust the sum of Three Hundred and Fifty Dol- ; 
lars per month for her maintenance and support as long j 
as she remained unmarried, and the further sum of One | 
Hundred and Fifty Dollars per month for the maintenance j 
and support of the said Rosalind Rust until she arrived at I 
the age of twenty-one years or married, provided she re- j 
mained in the custody of the said Frances Pearsons Rust, i 
Said Separation Agreement further provided that, in the I 
event either of the parties thereto should apply for and ob- i 
tain a decree of divorce, then the said Gwinn W. Rust would ! 
set aside, as a trust fund, money or securities sufficient to i 
provide for the monthly payments mentioned above. That I 
a copy of said Separation Agreement is attached hereto 
marked “Exhibit A,” and is prayed to be read and' consid-! 
ered as a part hereof. j 

4. That thereafter the said Frances Pearsons Rust ob¬ 

tained an absolute divorce from the said Gwinn W. Rust by 
decree of the Second Judicial District Court of the State ofj 
Nevada, in and for the County of Washoe, dated the twenty-! 
seventh day of January 1930. ! 

5. That pursuant to the terms of said Separation Agreed 
ment, by an Indenture of Trust dated the first day of 

February 1930, the said Gwinn W. Rust transferred* 

3 assigned and set over unto his father, Harry Lee 

Rust, and his brother, Harry Lee Rust, Jr., the sum 
of One Hundred Twenty Thousand Dollars in trust to pay 
the sum of Three Hundred and Fifty Dollars each month to 
the said Frances Pearsons Rust, for and during her life or 
until her re-marriage, and to pay to her the further sum 
of One Hundred and Fifty Dollars each month for the sup¬ 
port and maintenance of Rosalind Rust until her arrival at 
the age of twenty-one years or until her marriage, pro¬ 
vided she remained in the custody of her mother. j 

Said Indenture of Trust further provided that any bal¬ 
ance of income remaining after providing for said monthly 


j 

i 

i 
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payments and after providing for the costs and expenses of 
the administration of the trust should be paid over and 
distributed to the grantor, the said Gwinn W. Rust. 

Said Indenture of Trust further provided that said trust 
should continue during such period as would be necessary 
to fully comply with the monthly payments set forth therein 
and, upon such full compliance therewith, the trust should 
terminate and the trustees or the survivor of them or the 
trustee acting in the execution of said trust should pay over, 
assign, transfer and convey the principal of said trust estate 
with all accumulated income, if any, to the said Gwinn W. 
Rust, if living; otherwise to his executors, administrators 
or assigns, freed and discharged of any and all trusts. 
Copy of said Indenture of Trust is attached hereto, marked 
“Exhibit B,” and is prayed to be read and considered as a 
part hereof. 

6. That Gwinn W. Rust, the grantor of said trust, died 
intestate on February 17, 1933, and Harry Lee Rust and 
Harry Lee Rust, Jr., duly qualified as administrators of 
his estate. That the final account of said administrators 
was approved and passed by the District Court of the 

United States for the District of Columbia, holding a 
4 Probate Court, on March 31,1934. That said account 

showed the residue of said estate, after payment of 
all debts and other charges, distributable to Rosalind Rust, 
daughter and sole heir-at-law and next of kin of the said 
Gwinn W. Rust, deceased. 

7. That Harry Lee Rust, one of the trustees named in 
said Indenture of Trust, died on August 22, 1938, and the 
plaintiff herein, as surviving trustee, has continued to ad¬ 
minister said trust as required by the terms thereof and by 
the assignment hereinafter referred to. That the corpus 
of said trust estate is presently invested in real estate notes 
in the amount of One Hundred Twenty Thousand Dollars, 
bearing interest at the rate of five and one-half per cent per 
annum, secured on Lot Forty-four, Square One hundred 
thirty-seven, improved by premises 1302 Eighteenth Street, 



5 


N. W., Washington, D. C. That said notes will become dne j 
and payable on May 13,1948. 

8. That the said Rosalind Rnst arrived at the age of i 
twenty-one years on the thirtieth day of November 1946. i 
That thereafter by assignment dated the twenty-first day of j 
June 1947, the said Rosalind Rust, as sole heir-at-law and i 
next of kin of Gwinn W. Rust, deceased, sold, assigned, 
transferred and set over unto her mother, the said Frances 
Pearsons Rust, during her natural life, all of the right, title ! 
and interest of the said Rosalind Rust in and to the income 
from the trust created by said Indenture of February 1,1 
1930, and directed the plaintiff herein, as surviving trustee, 
to pay all of the net income from the said trust estate to the 
said Frances Pearsons Rust. 

9. The said Frances Pearsons Rust and the said Rosalind j 
Rust, through their counsel, have advised the plaintiff that 

they desire to terminate said trust, and have re- 
5 quested the plaintiff, as surviving trustee, to transfer! 

and deliver the principal thereof, together with any 
accumulations of income thereon, in accordance with their 
written directions. That a formal direction to terminate 
said trust, dated April 30, 1948, has been served upon the 
plaintiff, surviving trustee, and a copy thereof is attache4 
hereto, marked “Exhibit C.” j 

10. That the plaintiff is uncertain whether all of the pur^ 
poses of said trust have been fully performed and the plainf 
tiff is therefore uncertain whether said beneficiaries arq 
entitled to terminate said trust. 

i 

Wherefore the Premises Considered, the plaintiff prays!: 

1. That the Court will instruct the plaintiff with respect 
to his duties in the premises. 

2. For such other and further relief as to the Court may 
seem proper. 

Harry Lee Rust, Jr., 

Trustee. 
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District of Columbia, ss: 

\ 

I, Harry Lee Rust, Jr., do solemnly swear that I have 
read the foregoing Complaint signed by me and know the 
contents thereof, that the matters and things therein stated 
on personal knowledge are true, and those stated on infor¬ 
mation and belief I believe to be true. 

Harry Lee Rust, Jr. 

Subscribed and sworn to before me this 4th day of May, 
1948. 

G. S. Plummer, 

Notary Public, D. C. 

Hamilton and Hamilton 

By Wm. A. Glasgow, 

Attorneys for Plaintiff, 

740 - 15th Street, N. W., 

Washington 5, D. C. 

6 Filed May 5 1948 

Exhibit A 

This agreement, made and entered into this first day of 
October, 1929, by and between Gwinn W. Rust, of the City 
of Washington, District of Columbia, party hereto of the 
first part, and Frances Pearsons Rust, his wife, of the same 
place, party hereto of the second part: 

Whereas, because of incompatability of temperament and 
irreconciliable differences, the said parties hereto are now 
and for a long time prior hereto have been living separate 
and apart from each other, and by reason thereof are desir¬ 
ous of adjusting all questions respecting the custody of 
their infant child and of her maintenance and support, as 
well as the amount of allowance to be paid by the party of 
the first part to the party of the second part for her sep¬ 
arate maintenance and support. 

Now, therefore, this agreement witnesseth, that the par¬ 
ties hereto, for and in consideration of the premises, have 
mutually covenanted and agreed, and by these presents do 
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hereby mutually covenant and agree to and with each other 
as follows: 

1. To continue to live separate and apart from each 
other. 

2. That the care and custody of their infant daughter, 
Rosalind, until she shall arrive at the age of twenty-one! 
years or marry, shall be, and the same is hereby committed! 
to the party hereto of the second part, subject to the right! 
of visitation on the part of the party of the first part and of 
taking into his custody at certain times their said child as! 
follows: 

(a) That so long as the party of the second part shall! 
maintain her residence in the District of Columbia the party 
of the first part shall have the right to daily visit said child! 
between the hours of three and six o’clock, P. M., while shei 
is in the custody of the party of the second part; and said! 
child shall have the right, if it so desires, to visit said party j 

of the first part at all reasonable times, the conveni- i 
7 ence of the parties hereto to be considered. In addi-! 

tion to such visitation the party of the first part shall I 
have the right during said residence in the District of Co-! 
lumbia of the party of the second part to take said child 
into his custody from noon on Saturday until six o’clock ini 
the afternoon of Sunday, of each week, and also shall have,! 
at his election, the right to the possession and custody of 
said child from June 15th to September 15th of each year, | 
provided no part of such period shall interfere with the edu- j 
cation of said child. 

(b) Should the party of the second part change her resi-j 
dence from the District of Columbia, then and in that event j 
the party of the first part shall have the right to the posses- j 
sion and custody of the said child for the period from June 
1st to October 1st of each year, provided no part of such 
period shall interfere with the education of said child. 

3. The party of the first part shall pay monthly in advance 
to the party of the second part from the date of this agree¬ 
ment the sum of Three Hundred and Fifty Dollars ($350.00) 


i 
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for her maintenance and support so long as she remains 
unmarried, and the further sum of One Hundred and Fifty 
Dollars ($150.00) a month in advance for the maintenance 
and support of said infant child until she shall arrive at the 
age of twenty-one years or marry, so long as said infant 
child shall remain in the custody of the party of the second 
part under the terms of this agreement; provided, however, 
that said monthly payments of Three Hundred and Fifty . 
Dollars ($350.00) and One Hundred and Fifty Dollars 
($150.00) shall be discontinued during such time as the 
party of the first part is, without just cause, denied the 
right of visitation and of taking into his custody said child 
as above provided; and provided further, that in the event 
the parties hereto should be divorced and the party of the 
second part should thereafter re-marry, then and in such 
events the payment to her by the party of the first part of 
the monthly sum of Three Hundred and Fifty Dollars 
($350.00) as above provided for her maintenance and sup¬ 
port, shall cease and determine from and after her re¬ 
marriage. 

8 4. The party of the first part shall also pay any 

and all increased costs and expenses, over and above 
the sum of One Hundred and Fifty Dollars ($150.00) above 
provided to be paid by paragraph 3 hereof for the main¬ 
tenance and support of their infant child, that may be rea¬ 
sonably incurred for the education of said child or for ex¬ 
traordinary medical, surgical or dental service. 

5. In the event that either of the parties hereto should 
apply for and obtain a decree of divorce, the party of the 
second part agrees not to petition the Court in any such 
proceedings or otherwise for any further or other payments 
to her for the support of herself and said child than are 
herein provided for; nor apply for any changes respecting 
the custody of said child and the right of visitation on the 
part of the party of the first part than are herein contained. 
It being expressly understood and agreed by and between 
the parties hereto that the provisions of this agreement shall 


9 


continue so long as said parties hereto shall live separate 
and apart from each other, whether through decree of 
divorce or otherwise. 

i 

6. In the event that either of the parties hereto shall ap¬ 
ply for and obtain a decree of divorce the party of the first 
part agrees to set aside as a trust fund, money or securi4 
ties, which will produce an income sufficient to provide for 
the monthly payments in paragraph numbered 3 hereof^ 
and to that end to execute and deliver to the Trustees 
therein named, or to the survivor of them, the form of trust 
agreement hereto attached, and to deliver to the said Trus^ 
tees the property therein referred to. 

7. The said party hereto of the second part hereby cove4 
nants and agrees that from and after the execution of this 
agreement she will make no purchase or purchases and will 
not enter into any contract or contracts in the name of oil 
on account of the party hereto of the first part, and will 
not incur any indebtedness of any kind or any other oblij 
gation for which the said party of the first part shall oif 

may be liable. 

9 In witness whereof, the parties hereto have herei 
unto set their hands and affixed their seals, in th^ 

City of Washington, District of Columbia, on the day and 
year first hereinbefore written, executing this agreement 
in duplicate. 

(signed) Gwinn W. Rust (seal) 

(signed) Frances P. Rust (seal)| 

Signed, sealed and delivered 

07 i 

in the presence of: 

(signed) Benj. S. Minor as to Gwinn W. Rust. 

10 Piled May 5 1948 | 

Exhibit B 

This Indenture, made and entered into this First day of 
February, 1930, by and between Gwinn W. Rust, of the 
City of Washington, District of Columbia, party hereto ofj 


I 
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the first part, and Harry Lee Rust and Harry Lee Rnst, 
Jr., of the same place, hereinafter referred to as “Trus¬ 
tees”, parties hereto the second part: 

Witnesseth, that pursuant to the terms of a certain agree¬ 
ment, dated October 1, 1929, between himself and Frances 
Pearsons Rust, his wife, and party hereto of the first part, 
for and in consideration of the sum of One Dollar, lawful 
money of the United States of America, to him in hand 
paid, by the parties hereto of the second part, or the sur¬ 
vivor of them, at and before the execution and delivery of 
these presents, the receipt of which is hereby acknowledged, 
has been transferred and assigned, and doth by these pre¬ 
sents, hereby transfer, assign and set over unto the parties 
hereto of the second part, or to the survivor of them, the 
sum of One Hundred Twenty Thousand Dollars ($120,- 
000.00), in and upon the trusts and for the uses and pur¬ 
poses following, that is to say: 

1. In trust to manage, control, invest and reinvest the 
principal of said trust fund in such securities and property 
as the Trustees, or the survivor of them, may deem proper, 
whether or not such securities and property be of the class 
authorized by law for the investment of trust funds, with 
full power and authority to change investments, and from 
time to time sell any securities or property constituting the 
principal of said trust fund, and in consummation of the 
sale or sales of any part thereof to make, execute and de¬ 
liver good and sufficient deeds therefor, and conveyances 
and transfers thereof, without any liability on the part of 
the purchaser or purchasers to see to the application of 
the purchase money, and the net income derived therefrom 
to pay over and distribute as follows: 

11 a. Subject to the condition hereinafter set forth in 
paragraph numbered 2 hereof, to pay over and dis¬ 
tribute to Frances Pearsons Rust the sum of Three Hun¬ 
dred and Fifty Dollars ($350.00) thereof in each and every 
month for and during her life or until she remarries. 

b. Subject to the condition hereinafter set forth in para¬ 
graph numbered 2 hereof, to pay over and distribute to 
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the said Frances Pearsons Rust the sum of One Hundred! 
and Fifty Dollars ($150.00) thereof in each and every 
month for the support and maintenance of Rosalind Rustj 
(daughter of the party hereto of the first part | 
and the said Frances Pearsons Rust) until the said i 
Rosalind Rust shall arrive at the age of twenty-! 
one years or marry, so long as said Rosalind Rust shall j 
remain in the custody of the said Frances Pearsons Rustj 
under the terms of said agreement, dated October 1, 1923. 

c. Any balance of said income remaining, after providing! 
for the payment of the amounts set forth in subparagraphs 
“a” and “b” of this paragraph numbered 1 hereof, and 
after providing for the cost and expenses of the administra-j 
tion of this trust, shall be paid over and distributed to 
the party of the first part hereto. 

2. The payments provided to be made under subpara- j 
graphs “a” and “b” of paragraph numbered 1 hereof,j 
shall be by said Trustees, or the survivor of them, discon¬ 
tinued during such period as the party of the first part! 
hereto is, without just cause, denied the right of visitation j 
and of taking into his custody the said Rosalind Rust, asj 
provided in said agreement of October 1,1929. 

3. The trust hereby created shall continue during such 
period as is necessary to fully comply with the payments 
provided to be made in sub-paragraphs “a” and “b” ofi 
paragraph numbered 1 hereof, and upon such full compli-j 
ance therewith, the trust hereby created shall terminate! 
and end, and the Trustees, or the survivor of them, or the I 
trustee acting in the execution of this trust, shall pay over,! 

assign, transfer and convey the principal of said! 
12 trust estate, with all accumulated income, if any, to! 

the party of the first part hereto, if living; otherwise! 
to his executors, administrators or assigns freed and dis¬ 
charged of any and all trusts. 

4. Should any litigation, either at law or in equity, at 
any time arise with respect to any of the trust property 
which may from time to time come into the possession of 
said Trustees, or the survivor of them, in virture of this 
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indenture, or should any litigation, either at law or in 
equity, at any time arise with respect to this trust, or any 
of the terms, provisions or conditions hereof, the cost and 
expense including reasonable counsel fees, incurred by 
said Trustees, or the survivor of them, in said litigation, 
shall be paid by said Trustees, or the survivor of them, out 
of said property or the income derived therefrom. 

5. In the event of the death, resignation, inability or re¬ 
fusal of the Trustees herein named to act in the execution 
of the trust hereby created, then the said party of the first 
part hereto shall have the right to select a successor trustee, 
who shall be vested with all the powers and duties of the 
Trustees herein named. 

In Witness Whereof, on the day and year first herein¬ 
before written the said party of the. first part hereto has 
hereunto signed his name and affixed his seal, and the said 
parties of the second part hereto, in acceptance of the trust 
hereby reposed in them, have hereunto set their hands and 
affixed their seals, executing this indenture in triplicate. 

/s/ Gwinn W. Rust (seal) 

/s/ Harry Lee Rust (seal) 

/s/ Harry Lee Rust, Jr. (seal) 

Signed, sealed and delivered 

in the presence of: 

/s/ Benjamin S. Minor 

We hereby acknowledge to have received this 3rd day of 
February, 1930, from Gwinn W. Rust the sum of $120,000.00, 
the same having been delivered to us pursuant to the pro¬ 
visions of the foregoing trust indenture. 

/s/ Harry Lee Rust 
/ s/ Harry Lee Rust, Jr. 

Trustees . 
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13 Filed May 5 1948 

Exhibit C i 

Know All, Men by These Presents That 

Whereas, the undersigned Rosalind Rust of the City of 
Washington, District of Columbia, is sole heir at law and 
next of kin of Gwinn W. Rust, deceased, formerly of said 
City of Washington, District of Columbia; and 

Whereas, the undersigned Frances Pearsons Rust, also 
of said City of Washington, is a beneficiary of a trust estate 
created by instrument dated the 1st day of February, 1930,! 
by and between said Gwinn W. Rust, party of the first part, 
and Harry Lee Rust and Harry Lee Rust, Jr. as Trustees, 
parties of the second part; and 

Whereas, on the 21st day of June, 1947, the undersigned! 
Rosalind Rust, assigned to the undersigned Frances Pear-! 
sons Rust during her natural life all of said Rosalind Rust’s 
right to income from said trust estate; and 

Whereas, said Harry Lee Rust, Jr. is the surviving trus¬ 
tee of said trust estate; and 

Whereas, said Rosalind Rust and said Frances Pearsons 
Rust are the only persons beneficially interested in said 
trust estate, and both wish to terminate said trust and to 
make other provisions for the investment and use of the 
principal of the trust estate; 

Now, therefore, we, the undersigned Rosalind Rust and 
Frances Pearsons Rust elect to terminate said trust, and 
hereby request and direct Harry Lee Rust, Jr., as surviving 
trustee as aforesaid, on or before May 13, 1948, to pay to 
the undersigned Frances Pearsons Rust all accumulations 
of income in the trust estate, and to transfer and deliver 
the principal thereof to Estabrook & Company, 15 State | 
Street, Boston, Massachusetts, for the account of the 

14 F & R Trust, the terms of which are set forth in an 
instrument of even date herewith a copy whereof has 

been delivered to said Estabrook & Company. 


i 

i 
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In Witness Whereof, we have hereunto set our hands 
and seals this 30th day of April, 1948. 

i 

/s/ Rosalind Rijst (L. S.) 

/s/ Frances Pearsons Rust (L. S.) 

Answer and Cross Complaint 

15 Filed May 12 1948 

First Defense : 

1. The defendants admit the allegations contained in 
paragraphs 1, 2, 3, 4, 5, 6, 8 and 9 of the Complaint. 

2. The defendants admit that Harry Lee Rust, one of 
the trustees named in said Trust Indenture, died on August 
22, 1938 and that the plaintiff herein continued to act as 
surviving trustee, but they neither admit nor deny that the 
trust has been administered as required by the terms 
thereof and by the assignment dated the 21st day of June, 
1947 by which the defendant Rosalind Rust, transferred 
unto the defendant, Frances Pearsons Rust, during her 

natural life, her interest in the income from said 

16 trust and demand strict proof thereof. 

3. Defendants deny there should be any uncer¬ 
tainty but that the purpose of said trust has been fully per¬ 
formed and that these defendants are entitled to terminate 
said trust; and allege that said trust was terminated by the 
action of these defendants in serving upon the plaintiff as 
surviving trustee a formal direction to terminate said trust 
as set forth in “Exhibit C” attached to the Complaint filed 
herein. * 

CROSS COMPLAINT 

The defendants, Frances Pearsons Rust and Rosalind 
Rust, as cross plaintiffs, respectfully represent to the 
Court: 

1. That the allegations set forth in paragraphs 1, 2, 3, 4, 
5, 6, 7, 8 and 9 of the Complaint indicate conclusively that 
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these defendants were and are the sole beneficiaries of said 
trust and as such were and are entitled to terminate said 
trust and, in fact, did by notice of termination, duly served 
upon the plaintiff and cross defendant, terminate said trust:. 

Wherefore, the premises considered, the cross plaintiffs 
pray: . j 

1. That the Court will instruct the cross defendant to 
account to the cross plaintiffs and to make delivery of said 
trust estate and the income thereof in accordance with the 
directions contained in said termination instrument at¬ 
tached to the Complaint and marked “Exhibit C”. 

2. For such other and further relief as to the Court may 
seem proper. 

Frances Pearsons Bust 

Rosalind Rust 

i 

District of Columbia, ss: 

\ 

I, Frances Pearsons Rust, do solemnly swear that 
17 I have read the foregoing Answer and Cross Com¬ 
plaint signed by me and know the contents thereofj; 
that the matters and things therein stated on personal 
knowledge are true and those stated on information anjl 
belief I believe to be true. 

Frances Pearsons Rust 

Subscribed and sworn to before me this 11th day of May, 
1948. 

Pauline E. Goebel 
Notary Public . 

! 

My Commission Expires May 14,1951. 

i 

j 

District of Columbia, ss: 

I, Rosalind Rust, do solemnly swear that I have read the 
foregoing Answer and Cross Complaint signed by me and 
know the contents thereof; that the matters and things 
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therein stated on personal knowledge are true and those 
stated on information and belief I believe to be true. 

Rosalind Rust 

Subscribed and sworn to before me this 11th day of May, 
1948. 

Pauline E. Goebel 
Notary Public. 

My Commission Expires May 14,1951. 

William P. MacCbacken, Jr., 

Attorney for Defendants and 
Cross Plaintiffs. 

18 Filed May 18 1948 

Reply to Cross Complaint 

Comes now Harry Lee Rust, Jr., Trustee, plaintiff in 
the above captioned proceeding, and for reply to the Cross 
Complaint filed herein by Frances Pearsons Rust and Rosa¬ 
lind Rust, defendants, says: 

1. He denies that the allegations referred to in said Cross 
Complaint indicate conclusively that the defendants are en¬ 
titled to terminate said trust. 

2. Further answering said Cross Complaint, the plaintiff 
avers that he has fully accounted to said defendants with 
reference to the administration of said trust from its in¬ 
ception to the present time. 

Harry Lee Rust, Jr., 

Trustee. 


District of Columbia, ss: 

I, Harry Lee Rust, Jr., do solemnly swear that I have 
read the foregoing Reply signed by me and know 
19 the contents thereof; that the matters and things 
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therein stated on personal knowledge are true, and 
those stated on information and belief I believe to be true. 

Harry Lee Rust, Jr. 

Subscribed and sworn to before me this 14th day of May, 
1948. 

Thomas E. Roborteno, 

Notary Public, D. C. 

Hamilton and Hamilton 
By George S. Hamilton, 

Attorneys for plaintiff. 

20 Filed May 26 1948 

Motion for Summary Judgment 

Defendants move the Court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal Rules 
of Procedure, a summary judgment in defendants’ favor 
directing the plaintiff to account to the defendants, to ter¬ 
minate the trust in question, and turn over the corpus to the 
defendants, on the ground that there is no genuine issue as 
to any material fact; that the only question to be determined 
is one of law; and that it is to the best interests of the 
plaintiff and defendants that this question be settled imme¬ 
diately, as the funds must be reinvested either by the plain¬ 
tiff or the defendants in the immediate future; or, in the 
alternative. 

2. If summary judgment is not rendered in defendant’s 
favor upon the whole case or for all the relief asked and a 
trial is necessary, that the Court, at the hearing on the mo¬ 
tion, by examining the pleadings and the evidence before it 
and by interrogating counsel, ascertain what material facts 
exist without substantial controversy and what material 

facts are actually and in good faith controverted, and 

21 thereupon to make an order specifying the facts that 
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appear without substantial controversy and directing such 
further proceedings in the action as are just. 

William P. MacCracken, Jr., 
Attorney for Defendants and 
Cross-Complainants. 


22 Filed May 27 1948 

Motion of Plaintiff for Summary Judgment 

Comes now the Plaintiff, surviving trustee under the In¬ 
denture of Trust executed by Gwinn W. Rust on the 1st day 
of February, 1930, and moves the Court to enter a summary 
judgment herein, instructing him as such trustee whether 
the defendants, representing the entire beneficial interest, 
are entitled to terminate said trust as a matter of law, or 
whether the apparent purposes of said trust require its con¬ 
tinuance until the happening of one of the events upon 
which said trust is to terminate according to the provisions 
of said Indenture of Trust, and as ground therefore refers 
to the pleadings heretofore filed which disclose that there 
is no genuine issue as to any material fact. 

Hamilton and Hamilton 
By George S. Hamilton, Jr., 

Attorneys for Plaintiff > 
and Cross-Defendant. 


23 Filed Jun 18 1948 

Summary Judgment for Plaintiff 

This cause came on to be heard on the motions of the 
plaintiff and the defendants for a summary judgment pur¬ 
suant to Rule 56 of the Federal Rules of Civil Procedure, 
and the Court having considered the pleadings; having 
heard oral arguments; having found that there is no genu¬ 
ine issue as to any material fact and no controversial ques¬ 
tion of fact to be submitted to the Trial Court, and having 
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concluded that all of the purposes of the trust created by; 
Gwinn W. Rust on the 1st day of February, 1930, have not 
been fully performed, and that the plaintiff is entitled to be { 
so instructed, it is by the Court, this 18th day of June, 1948, j 
Adjudged, Ordered and Decreed that the plaintiff’s mo¬ 
tion for summary judgment be granted and the defendants’! 
motion for summary judgment be denied, and it is further 
Adjudged, Ordered and Decreed that the plaintiff, as sur-; 
viving trustee, shall continue to administer said trust until 
the same is terminated in accordance with the provisions of 

the Indenture of Trust dated February 1st, 1930. 

' ! 
T. Allan Goldsborough, 

Justice . 

No objection as to form: 

Wm. P. MacCracken, Jr., 

Attorney for Defendants and 
C ross-C omplainants . 


24 Filed Jul 16 1948 

Notice of Appeal to United States Court of Appeals for the; 

District of Columbia 


Notice is hereby given that Frances Peabsons Rust and 
Rosalind Rust, defendants above named, hereby appeal to i 
the United States Court of Appeals for the District ofj 
Columbia from the judgment entered in this action on June j 
18, 1948. 

William P. MacCracken, Jr., 
Attorney for the Appellants. \ 


! 
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July 16, 1948. 
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IN THE 


United States Court of Appeals 


foe the District of Columbia Circuit. 


No. 9997. 


Frances Pearsons Rust and Rosalind Rust, 

Appellants, 

v. 

Harry Lee Rust, Jr., Trustee, Appellee. 


Appeal from a Summary Judgment of the United States 
District Court for the District of Columbia. 


BRIEF FOR APPELLEE. 


Appellee adopts Appellants’ statement of case with the 
following modifications and additions: 

The trust agreement of February 1,1930 was not entered 
into by the parties thereto for the purpose of carrying out 
Gwinn W. Rust’s legal obligations to support his divorced 
wife but was entered into, as stated in said agreement, 
“pursuant to the terms of a certain agreement, dated Oc¬ 
tober 1, 1929”. (App. 10). Said agreement of October 1, 
1929 by its terms recited that the parties were desirous 
of adjusting the questions respecting the custody of their 
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infant child and her maintenance and support, and the 
amount of the allowance to be paid to Frances Pearsons 
East for her maintenance and support. It further provided 
that Gwinn W. Bust was to pay monthly to Frances Pear r 
sons Rust the sum of Three Hundred and Fifty Dollars 
($350.00) “for her maintenance and support as long as she 
remains unmarried ,, . It also provided that in the event 
that either party should apply for a divorce Frances Pear¬ 
sons Rust would not petition for further or other payments 
“for the support of herself and said child ,, , (App. 8) 
and in the event of a divorce Gwinn W. Rust agreed to set 
aside a trust fund “which will produce an income sufficient 
to provide for the monthly payments”. (App. 9). 

The said trust agreement of February 1,1930, assigned 
$120,000.00 to the trustees to manage with broad discre¬ 
tionary powers of investment, and directed distribution of 
income. It specifically provided that the payments to 
Frances Pearsons Rust of Three Hundred and Fifty 
Dollars ($350.00) should be made in each and every month 
“for and during her life or until she remarries”. (App. 
10). It further specifically provided that the trust should 
continue “during such period as is necessary to fully com¬ 
ply with the payments provided”. (App. 11). 

The Appellee, as trustee under the agreement of Febru¬ 
ary 1, 1930, commenced this action by a complaint for 
instructions, in which he set out that he was uncertain 
whether or not all of the purposes of the trust in question 
had been fully performed and, therefore, was uncertain 
whether the beneficiaries were entitled to terminate the 
trust. Appellee’s position is that as trustee and the 
brother of the deceased Gwinn W. Rust he is under the 
obligation to present this question to the Court for its 
instructions. He is not desirous that the trust be continued 
unless it is his duty to continue it. He advances the fol¬ 
lowing argument not as an advocate for the continuance 
of the trust but solely so that the Court may have before 
it both sides of the question. 
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SUMMARY OF ARGUMENT. 

The general rule appears to be that beneficiaries of a 
trust under no incapacity can compel its termination if the 
continuance of the trust is not necessary to carry out a 
material purpose of the trust. 

It would seem from the facts in this case, as set out in 
the pleading, that one of the purposes of the trust yet un¬ 
performed is the payment of $350.00 a month to Frances 
Pearsons Rust for her maintenance and support during her 
life or until she remarries, and a corollary purpose is the 
continuance of the management of the funds in trust to 
assure such payments. 

ARGUMENT. 

The English Courts have held that a court has the power 
to terminate a trust upon the consent of all beneficiaries, 
none of whom is under an incapacity. While some Ameri¬ 
can Courts follow the English rule, the majority has re¬ 
fused to order the termination of an active trust when all 
of its purposes have not been fulfilled, even though the 
trust is not a spendthrift trust and all the existing benefi¬ 
ciaries are competent and join in petitioning for its termi¬ 
nation. This majority American rule is based on the 
respect due to the intention of the settlor and a court’s 
duty to carry out that intention. Bogert on Trusts , Section 
1002; Scott on Trusts , Section 337; See Also: Notes, 45 
AJjJEt. 745,123 A.L.R. 1436,163 AJL.R. 856. 

The case of McDonald v. The Fulton Trust Company , 71 
App. D. C. 36, at 37, 107 Fed. 2nd, 237, appears to settle 
this question insofar as this Court is concerned. The Court 
stated as follows: 

“The Courts are sharply divided on the question 
whether they will terminate a trust, which is not a 
spendthrift trust, when some of its purposes are not 
yet fulfilled, but all the beneficiaries are of full age and 
sound mind and have petitioned for the distribution 
of the trust property. 4 Bogert, Trusts and Trustees, 
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Sec. 1002, p. 2933. The law of the District of Colum¬ 
bia is settled, adversely to termination, by Shelton v. 
King , 229 U. S. 90,33 S. Ct. 686, 57 L. Ed. 1086.” 

In Shelton v. King, 229 U. S. 90, the Supreme Court had 
before it a trust by the terms of which the testator pro¬ 
vided that the trustees should hold legacies to three persons 
of $25,000.00 each until a specified beneficiary should be¬ 
come twenty-five years of age. With respect to the ques¬ 
tion of whether the trust could be terminated prior to the 
provided time, the Court said on page 94, as to the effect 
of the settlor’s expressed intention: 

“The trust is not dry, but is active, and must continue, 
if not invalid, until the time of payment arrives. Upon 
what principle, then, is a court of equity to control the 
trustee by compelling a premature payment? It is a 
settled principle that trustees having the power to 
exercise discretion will not be interfered with so long 
as they are acting bona fide. To do so would be to sub¬ 
stitute the discretion of the court for that of the 
Trustee. Upon the same and even stronger grounds 
a court of equity will not undertake to control them in 
violation of the wishes of the testator. To do that 
would be to substitute the will of the chancellor for 
that of the testator. Lewin on Trusts, 2nd Am. Ed. 
448; Nichols v. Eaton, 91 U. S. 716, 724.” 

And again, at page 101: 

“ • • * There is no reason for declaring the trust in¬ 
valid. There is no higher duty which rests upon a 
court than to carry out the intentions of a testator 
when the provision is not repugnant to settled prin¬ 
ciples of public policy and is otherwise valid.” 

The intentions of the settlor in the instant case, which 
* this Court has the duty of carrying out, are ascertained 
from an examination of the instruments creating and pro¬ 
viding for the creation of the trust involved here. 

The separation agreement of October 1, 1929 states its 
purposes very definitely in the second paragraph, (App. 6) 
as follows: 


5 


“Whereas, because of incompatability of tempera- | 
ment and irreconcilable differences, the said parties \ 
hereto are now and for a long time prior hereto have j 
been living separate and apart from each other, and j 
by reason thereof are desirous of adjusting all ques- j 
tions respecting the custody of their infant child and j 
of her maintenance and support, as well as the amount ! 
of allowance to be paid by the party of the first part | 
to the party of the second part for her separate main- j 
tenance and support.” 

i 

The said agreement then sets out the terms of the separa- j 
tion. (App. 7). Paragraph 3 thereof provides for the pay- j 
ment monthly in advance to Frances Pearsons Rust, of the 
sum of $350.00 “for her maintenance and support as long | 
as she remains unmarried”. (App. 7 and 8). Paragraph 6 
provides that in the event either party obtained a divorce, 
Gwinn W. Rust agreed to set aside a trust fund that would 
produce income sufficient to provide for the monthly pay¬ 
ments and to execute and deliver to trustees the form of 
trust agreement attached thereto. (App. 9). 

The trust agreement (App. 9-12) executed on February 
1,1930, following the divorce of settlor Gwinn W. Rust and 
beneficiary Frances Pearsons Rust, recites that it was 
made “pursuant to the terms of” the October 1, 1929 j 
separation agreement. It assigns the sum of $120,000.00 j 
to Harry Lee Rust and Harry Lee Rust, Jr., donor’s father j 
and brother, as trustees, with the usual powers of a trustee j 
ro manage such property, and then directs the payment of j 
$350.00 a month to the said Frances Pearsons Rust for and j 
during her life or until she remarried. (App. 10). It pro-j 
vides for the payment of $150.00 to Frances Pearsons Rust j 
for the support and maintenance of the daughter, Rosalind, j 
until her arrival at the age of twenty-one, and again refers j 
to the terms of the agreement of October 1, 1929. It pro-! 
vides for the payment of the remaining income and also! 
provides for the discontinuance of the income payments to 
the former wife in the event of violation of certain terms! 

i 

of the agreement of October 1,1929. It directs that the trust! 
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should continue during the period necessary to fully comply 
with the payments, and upon such full compliance it directs 
that the trust should terminate and end and the principal 
and accumulated income should be paid to the said Gwinn 
W. Rust or to his executors or administrators or assigns. 
(App. 11). It further provides for the selection of a suc¬ 
cessor trustee by the donor in the event of the death or 
resignation of the named trustees. (App. 12). 

From the foregoing it is evident that, at the time of the 
execution of the separation agreement, the settlor deter¬ 
mined that his wife should receive $350.00 a month for her 
maintenance and support. In addition, as long as they were 
not divorced, she would be entitled to her dower and dis¬ 
tributive share in his personal estate upon his death. Be¬ 
cause a divorce would deprive her of those rights she and 
her husband, the settlor, agreed that in the event of a di¬ 
vorce she, through a trust, would continue to receive her 
monthly support and maintenance payments as long as she 
lived and remained unmarried. Thus, after their divorce, 
the settlor directed the trustees to make monthly payments 
to his former wife during her life or until she remarried. 
As further evidence of the settlor’s intention it is to be 
noted that the settlement was not in the form of a lump 
sum payment to his former wife which might be exhausted, 
but instead the trust agreement provided for monthly pay¬ 
ments. To assure those monthly payments the settlor trans¬ 
ferred to the trust an ample principal sum. Moreover the 
trustees he chose were his own father and brother in whose 
ability and integrity he had the utmost confidence. Because 
of the ample principal sum and the trustees’ ability to 
wisely invest and administer that sum, the settlor had every 
reason to believe that his former wife would receive the 
monthly payments for as long as she lived and remained 
unmarried. These purposes—the prudent administration 
of the corpus by a trustee of the settlor’s choice and the 
monthly payments to settlor’s former wife while she lives 
and remains unmarried—are yet to be fulfilled. 
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The leading case in this jurisdiction is the case of 
Shelton v. King supra. Appellants attempt to distinguish 
this case as well as the McDonald case on the grounds that 
the trust in each of those cases provided that the principal 
was to be held by trustees until the beneficiaries reached 
a specific age, whereas, in the instant case there is no such 
provision. It is submitted that while the provision is not 
identical there is a deferment of the time of distribution 
in the instant case by reason of the fact that it is necessary 
to continue the trust until the death or remarriage of 
Frances Pearsons Rust in order to assure her monthly pay¬ 
ments. The principle of the Shelton case is that the inten¬ 
tion of the creator of the trust must prevail and that a 
court will not allow a trust to terminate, even with the con¬ 
sent of the beneficiaries, unless its purposes are fulfilled. 

Again Appellants attempt to distinguish Shelton v. King 
on the ground that in that case the person who gives has 
the right to limit the estate, whereas, in the instant case 
Gwinn W. Rust was “doing what the law demands of him 
in providing for his divorced wife ,, . The settlement agree¬ 
ment was voluntarily entered into. It provided for the 
creation of the trust in the event of divorce. There was 
no obligation on the part of Gwinn W. Rust to agree to 
create a trust, so that insofar as the trust is concerned it 
was clearly a voluntary act on the part of Gwinn W. Rust, 
done for the purpose of protecting his former wife. 

CONCLUSION. 

It is respectfully submitted that the purposes of the trust 
not having been fully performed the beneficiaries have not 
the right to terminate it. 

Respectfully submitted, 

George E. Hamilton, Jr. 

Henry R. Gower 
Union Trust Building, 
Washington 5, D. C-, 
Attorneys for Appellees. 




